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Fresh from the Coeur d'Alene gold excitement 
over the winter of 1883-84, Prof.]. W. Tier­
nan told the New York Trihme that, in his 

opinion , "the history of the Colorado mining region 
will be repeated in the history of the Coeur d'Alene 
District: the real wealth will be found in the baser 
metals." His words were prophetic. From discovery 
to the present day, the Coeur d'Alene mining region 
has yielded over $26 billion worth of mostly lead , 
zinc and silver, as measured in today's dollars.1 

While liberating these metals, miners also pro­
duced about 109 million metric tons of tailings. Of 
these, some 56 million tons, containing an estimated 
800,000 ton of lead, were dumped into the Coeur 
d'Alene River and its tributaries. Discharging large 

117. 

volumes of heavy-metal- laden tailings in to local 
streams created immediate problems for miners and 
those liv ing downstream, and resulted in a long his­
to ry of litigation and mitigation, constra ined by 
physical and economic realities. The legacy of e ighty 
years of river disposal of tailings hangs over the 
Coeur d'Alene mining region today, as governments 
and surviving mining companies search for a way to 
finance remediation of a contaminated area which 
stretches over a hundred kilometers from the Coeur 
d'Alene into eastern Washington (Fig. 1 ).2 

Early Milling Operations 

As prospectors swarmed over what would become 
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Figure 1. M::~p showing the location of the Coeur d 'Alene mining region , Shoshone County, Icl::~ho (indicated by the box labeled 
"Area of Study"). 
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Figure 2. Mflp of the principal part of the Coeur d'Alene mining region, showing the flat arc11s suitable for railings storage (in 
stippled gmy ). Note the locmion of rhe three tailings dams, built from 1901 to 1903, nt Pine and Cmyon Creeks ;md the town 
of Osburn. 

the Coeur d'A lene mining region late in the spring 
of 1884, they found spectacular veins of high grade 
silver- lead carbonate and sulfide ores along Canyon 
Creek, in Milo Gulch, and elsewhere. Once these 
veins were opened, miners quickly learned that 
while quantities of high-grade, direct-shipping orcs 
were small , milling-grade ores were abundant. The 
Helena Concentrating Co. built the first concentra­
tion mill in the region in 1886 at the Bunker Hill & 
Sullivan Mine in Milo Gulch. More than ten con­
centrating mills were built elsewhere in the region 
over the next three years. The technology of the day 
dictated the choice of concentrating method. This 
system-originally developed in the lead fields of 
southeastern Missouri-consisted of the close sizing 
(sorting by particle size) of relatively coarsely­
crushed ore, followed by jigging of coarser and ta­
bling of finer fractions, and some attempt to use a 
canvas plant or round tables to treat slimes. Metal­
lurgical efficiencies ranged from about 40 to 70 per­
cent, which meant a considerable loss of metals in 
the tailings. 1 

Tailings disposal is a basic problem in locating a 

mill . Knowing the potential loss of economic values 
to tailings, engineers were keen to stockpile them 
pending technological improvements that would 
warrant their reprocessing. But the topography of 
the Coeur d'Alene mining region was a major obsra­
clc to that practice. Only a small percentage of the 
region consists of flat valley bottoms, the remainder 
is mountainous (Fig. 2) . The few low, flat areas often 
lay a considerable distance from the mines and had 
to accommodate urban, transportation, and other 
land-use requirements. Limitations of space are most 
obvious at Canyon Creek, where a very narrow val­
ley had to accommodate a mine, surface plants, con­
centrating mills, two railroads, a wagon road, offices, 
stores, homes, liveries, and saloons. The narrow 
range of choices for locating a mill and arranging 
ta ilings disposal is well illustrated by a report which 
dealt in part with the location of a mill for the Black 
Bear Mine about 1916. The company had to choose 
between a site at the mine in Canyon Creek which 
had no space to store tailings, and a leased mill ncar 
Wallace with room to store only part of the tailings 
to be produced. No mill was ever built.4 
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For mosr mine operators, unable to stockpile, get­
ting riel of tailings posed a major and costly problem. 
Some mills, such as d1e Standard, gave tailings to 
any taker-principally ralilroads, which used them 
for ballast. Tailings became the preferred material 
for any type of fi ll or road building, and were even 
used to make bricks. A more convenient and com­
mon way to dispose of tailings was to dump them 
into a flowing stream to ibe washed away. But most 
streams in the region do not flow at a useful rate 
year-round; they often become a trickle or even dry 
up in the late summer ~md falL T aili11gs would then 
accumulate in the channel, until no more could be 
held, and mills would shut down until the next 
"freshet" washed the tailings away. Even when 
streams were flowing adequately, mines upstream 
would pollute the water used downstremn, generat-

ing acrimony and lirigation. O n 26 December 1892, 
the flume which carried tailings from the Frisco Mill 
around the town of Genn. broke, nearly drowning the 
town. Tai li ngs choking river channels increased the 
frequency of flooding, posing a hazard to towns all 
along the Coeur d'Alc::ne River and killing some 
fish. 5 

During the 1890s, as milling operations ex­
panded, the lower Coeur d'Alene River Valley was 
homesteaded. This area ran from the confluence of 
the river's North and South Forks, just below the 
mit1ing region, to Lake Coeur d'Alene. Those farm­
ers located right along the river would soon find 
their lands covered with tailings-contaminated sedi­
ments after spring floods had subsided. It is not clear 
when tailings first reached these homesteads, but 
some controversy may have developed by 1900, be-

Tiger-Poorman Mine and Mill complex ar Burke on Canyon Creek, Lelande Mining District, Coeur d'Alene mining region in 1904. 
The narrow canyon left little room for a mine and mill plant, two railroads, a wagon road, houses, offices, and businesses --forcing 
mine opernrors to build over 0H11yon Creek, which passes through an underground conduit. (Phoro 8 -X219, Barnard-Stockbridge 
Collection, University of Idaho Library.) 
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cause the following year the Bunker Hill & Sullivan. 
Mining and Concentrating Co. bui lt a dam across. 
the South Fork just above its confluence with Pine 
Creek to capture slimes discharged by its large mill­
ing complex at Kellogg. The dam caught tailings. 
from other 1nills farther upstream as well as material 
eroded by the river from the large stockpiles of tail­
ings accumulating next to the Bunker Hill 's mills. 
Other mining companies subsequently built tailings 
dams across South Fork at Osburn and on lower 
Canyon Creek (Fig. 2).6 

The Bunker Hill company may not have needed 
a public outcry to encourage it to improve its tailings 
disposal practices. By then the company had re­
tained Curtis H. Lindley, a leading authority on 
mining law and the author of Linclle')' on Mines, as its 

chief counsel. In his treatise on mining law, Lindley 
noted that English common law had long prohibited 
poisoning waters with mining wastes. This prohibi­
tion had been established in Idaho law in 1875 when 
the T erritorial Supreme Court had ruled in Rat~wn et 

al vs . Ploughmcm that "No person ... has the right to 
cover his neighbor's land with debris from his mine 
or mill. ... "7 

Li11dlcy summed up his legal opinion on river dis­
posal of tailings as follows: 

Any discharge of tailings is not held to be a 
nuisance per se. Any unreasonable restriction 
is to interdict the prosecution of lawful enter­
prise and practically to confiscate property of 
considerable value. However, courts have 

Tailings-laden waters of the South Fork of the Coeur d'Alene River, Shoshone County, Idaho. Contemporary accounts 
describe (he river as having a "lead-gray" color due £O the fi111e railings held in suspension. This phoro was taken 
4 December 181 I by T.N. Barnard as part of a series docurnenting the condition of the South Fork within the Coeur 
d'Alene mining region. (Photo 8-A 71 f, 13arnmd Stockbridge Collection, University of Idaho Library.) 



Tailings Under the Bridge 87 

Town ofWmdner stretching up Milo Gulch, Yreka Mining District, Coeur d'Alene mining region. ll1e dump of the Last Chance 
Mine <~nd Mill is to the left, with the Bunker Hill & Sulliv<~n Workings in the foreground. Lack of rO~)m for railings disposal forced 
the removal of rhe Last Chance and Bunker Hill & Sullivan Mills to rhe Smelterville Flats Mea oursi,de Kellog by the rime this 
photo was taken by F. L Ransome on july 31, 1904. (U.S. GeologiC;) I Survey Photographic Collection, Denver, Colorado} 

never held that depositing tailings on the 
lands of another is the same, or has the same 
rights, as using a stream by prior appropria­
tion. One may only obtain the rights by pre­
scription to use streams to dispose of wastes, 
not to flood lands with debris and damage 
property values. Although first use determines 
water quality standards under riparian law, if 
damages or nuisance is substantial, common 

law applies. lnjunctio011 may he granted if the 
costs of impoundment or other remedy are 
found to be inexpensive.8 

The Idaho state constitution of 1890 established 
a strict riparian rule for apportionment of water, 
gave absolute preference~ in water use to mining in 
established mining districts, and declared mining a 
public use with powers of eminent domain. An ex-
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trcmc inrerpretmion of these provisions, unsup­
ported by precedent, would ll<mslate this absolute 
preference into a right to pollute. Although Lindley 
obviously rejected this view in favor of the less risky 
strategy of purchasing pollution casements, man y 
mine operators strongly t~trgued that having absolu te 
preference in water rights gave them a right co do 
anything they wanted with that water. The courts 
would uni forml y reject rh is view and vindicate Lind­
ley's position. The Runker Hill company, in building 
its Jam, was acting quite consistently with what 
Lindley would likely have advised-that the com­
pany reduce its exposure ItO common law liability for 
damages caused by the rive r disposal of part of its 
tailingsY 

LiLif!aLion Begins 

Homesteaders Josiah and J. S. Hill filed the first 
lawsuit alleging damages from river disposal of tail­
ings in 1903. T he defendants, the Standard Mining 
Co. and copartners in the Mammoth Mine, with aJ­
jacenr mills on Canyon Creek just above Wallace, 
had long disposed of rai lings inro the Soud1 Fork of 
the Coeur d'Alene River. The pla intiffs claimed 
$12,000 in damages. The defendants contested ilie 
allegations vigorously, despite the modest sum in­
volved, perhaps fearing more suits if the plaintiffs 
succeedcd. 10 

Other lawsuits followed, including McCarthy et al 
vs Bunl<er Hill, which woUild eventually reach ilie U. 
S. Court of Appeals, and Ooty ec al vs Bunl<er Hill 
which a lleged $1,223,000 in damages. As these suits 
wound through the courts, mine owners hired a de­
tective to spy on the plaintiffs, all farmers living 
along the lower reaches o:f the Coeur d'Alene River. 
Casner shows that little was gained from these un­
dercover efforts, bur several companies, including 
the Bunker Hill, began purchasing land and pollu­
tion ea emems along affected parts of the river. Seri­
ous flooding of Wallace in d1e fa ll of 1905 was 
blamed on railings clogging the river. In response, 
mine owners purchased a tract near Wallace for tail­
ings storage and installed a 3,000 short-ton-per-day 
scraper- conveyor in. the river bed to cut a new chan ­
nel.11 

In 1906, the Idaho Supreme Court awardeJ darn­
ages on appc;;~l of the o riginal lawsuit, Hill ec al 1•s 
Standard Mining Co. et al. The judges, appra ised of 
the practical Jifficu lrics of tailings disposal by the 
defendants, concluded that the damages were not 
preventable but were compensable. Judge J. A ilshie, 
in overa ll concurrence, qualified this opinion , writ­
ing: "I do not conceive it necessary to successful Ojp· 

eration of a milling or concentrating plant mar 
thousands of tons of rock, waste and debris should be 
dumped into the stream from vvhich water is takell1. 
But, if it should be shown that no other dumping 
ground could be had, then it wou ld seem clear that 
diligence and care should be exercised in impound­
ing SUCh debris. "12 

Casner portrays the verdict in Hill et al vs Stan­
dard Mining Co. et al as a clear-cut victory for the 
mining companies, but the ruling certainly conforms 
to Lindley's opinion, discussed above. By placing 
tailings in waters owned by the state of Idaho, the 
mining companies put themselves at risk for damages 
and injunction. Their "victory" consisted of escaping 
the latter, but the plaintiff-; had not sought an in­
junction against river disposal of tailings, only dam­
ages. Under d1ese circumstances, the subsequent ac­
tions of mine owners make sense. They aggressivelly 
sought out-of-court settlements, which enabled 
thenl to settle for damages without exposing them­
selves to the risk of injunction , and they took other 
measures to prevent lawsuits, including purchasing 
affected lands, gaining pollution easements, and 
building protective dykes. 11 

The Hill brothers' success in securing payment 
for dam.ages may have stimulated more lawsuits. Mr:s. 
Mathilde Mmheson through attomey A. G. Keans, 
for ex<unple, brought individual suits against each of 
the mining companies for amounts varying frorn 
$1,500 to $12,000. Some litigants did pursue injunc­
tive relief. ln 1908, the U. S. Court of Appeals in 
San Francisco decided McCanlly et al vs Bunker Hill 
et Cll., rejecting injunctive relief but granting dam­
ages. The court had difficulty accepting claims of 
damages based on anecdotal evidence. Even grant ing 
these damt~ges, the court found iliem to be quite 
small relative to the costs of shutting down one of 
the most productive mining regions in the country. 
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After this ruling, enthusiasm among the plaintiffs 
waned and many sold their land or granted pollution 

easements to mining companies. 14 

Some mining companies touted this ruling as a 
vindication of their view that the supremacy of min­
ing in the allocation of water righ ts in mining dis­
tricts also conferred a right to pollute those waters. 
A careful read ing of the ruling shows otherwise. 
Again, Lindley's opinion was upheld, and even 
cited, but the ruling also introduced a consideration 
Lindley did not anticipate. The judges used what we 
would call a cost-benefit test to help determine 
whed1er injunctive relief was called for. Assuming 
that an injunction would close most or all of the 

mines in the Coeur d'Alene mining region, the court 
concluded d1at the costs of terminating the employ­

ment of thousands of miners and depriving mine 
owners and the nation of millions of dollars in min­
eral production far exceeded the damages alleged by 
the plaintiffs. 15 

Aftl!r iliis case concluded, mine owners removed 
their spy and continued to purchase lands and ease­
ments, a process not completed until 1911. In 1910, 
a jury awarded one million dollars- the largest set­
tlement to date-in Doty et al vs Bunl<er Hill. Reports 
of lawsuits disappear from the mining journals and 
the local press after 1910. 16 

TailinRS Reclamation 

T ailings in the river were not just a problem, 
they were an opportunity. Fresh, unoxidized tailings 
could be treated in improvised jigs or canvas plants, 
yielding a marketable product. No report of such ac­
tivity has been found prior to 1904, when the Saf­

ford brothers began sluic ing ta ilings into a jig plant 
from the site of the o ld Last Chance Mill in Milo 
Gulch. They quickly encountered a problem \ovhich 
would confront all future tailings reclamation opera­
tions: the same river and dumps used to dispose of 
tailings were also used to dispose of sewage and gar­
bage. The Safford brothers-jigging a tailings stock­
pile a lso used as a garbage dump--actually had 
something of a windfall, recovering old coins, scrap 
iron, axes, cartridges, revolvers, hammers, wrenches, 
drill bits, gold rings, and all manner of domestic re-

fuse. 1i 

In 1905, Bunker Hill began to experiment with 
reworking its jig tailings stockpiles at Kellogg, efforts 
which led to rebuilding the Sweeny Mill for tailings 
reprocessing in 1919. The first efforts to recover 
river tailings on land leased behind the Pine Creek 
and Canyon C reek Dams were reported at the same 
time. Recovery of lead and zinc concentrates from 
river tailings was first reported in the U.S. Bureau of 
Mines Permanent Individual Mine Records in 1906. 
Increasing prices for zinc and the relative resistance 
of sphalerite in river tailings to oxidation helped 
stimulate these efforts. These seasonal operations 
were conducted by small, independent miners who 
were able to make a modest recovery of zinc values 
and a smaller amount of lead. In I 907, Guggenheim~ 

Exploration sampled and conducted flotation tests 
on r.he larger tailings dumps and accumulations in 
the Coeur d'Alene mining region, but concluded 
that reprocessing would be uneconomical. 18 

Flotation was first introduced into the region at 

the Morning Mine of the Federal Mining & Smelt­
ing Co., which installed ilie McQuiston flotation 

process in 1911 to recover zinc concentrate which 
had previously been discarded with tailings. From 
1913 to 191 4, more conventional flotation machines 
were installed at several mills. These successfu lly re­
covered lead concentrate from vanner tailings, and 
zinc concentrates from jig and table tailings. Confi­
dence in the flotation medl.Od grew quickly, and the 
flotation process comple tely replaced vam1er con­
centration over ilie next two decades. The use of 
flotation to treat river tailings was quickly mooted, 
but not attempted until 1917, when the Hayes Com­

pany began reprocessing tailings dredged from be­
hind the Pine C reek tailings clam. The presence of 
sewage, wood pulp, and other vegetable matter in 
the dredged tailings c.<1used considerable trouble. 
The company resorted to screening out garbage and 
wood pulp, and treating what remained wiili sulfuric 
acid, which sulfidized carbon so that it would no t 
interfere with oil-based flotation . This operation 
continued-apparently at a profit-until the supply 
of t reatable tailings wa~ exhausted in 1929. Other 
attempts co process river tailings by flotation were 
not as long- lived or economically successful. Re-
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Black C loud Mill, lower Ninemile C.myon, Placer Cemer Mining Disrricr, Coeur d'Alene mining region, 1907. 1l1is is <l typical, if 
small , gravity mill which used jigs, tables, and vanncrs to recover lead concentrate. Concenuates were bagged and loaded inw box 
cars such as the ones shown next to the mill. Two flumes are shown, one carrying coarse railings from the jig section (upper flume) 
and the other removing middling rail ings from the rable section (lower flume). These flumes conveyed railings ro stockpi les on the 
flat hmd :1dj:1cent ro the mill. A third flume, at ground level, carries slimes from the vanner section to the creek. Operators of this 
mill were fortunate to h<1ve lands suitable for storing the coarser fraction of their railings. (Phmo 8 -C32, Ban1<1rd Stockbridge 
Collection, University of Idaho Library.) 

processed tailings yielded new tailings, which were 
largely disposed of by dumping them into rivers. 
Hence, tailings reprocessing was never seen as a 
practical solution to the tailings disposal problem. 19 

Effects of Flotation 

The introduction of the flotation process gradu­
a lly changed the character of the tailings produced. 
Pure gravity mills generated mostly coarse to mid­
dle-sized tai lings from jigs and tables, along with a 

relatively small amount of slimes. Recovery by flota­
tion improved if tailings from jigs and tables were 
reground to 150-mesh or less prior to treatment. 
This greatly increased the relative amount of slimes 
in the tailings produced. By the late 1930s, the en­
tire mill feed was being finely ground and treated 
exclusively by flotation, jigs and tables being dis­
pensed with entirely. Coarser jig and table tai lings 
cou ld easily be stockpiled or impounded behind 
wooden dams at Pine and Canyon Creeks and the 
town of Osborn. Slimes would typically escape inter-
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Mill of the Big Creek Mining Co., Big Creek, Yreka Mining District, Coeur d'Alene mining region, 1920. This mill senr railings i nro 
Big Creek immediately above the in rake for the rown of Kellog's w;~ter system. Promptly restmined by courr order, the compan y built 
a flume which rook its ra ilings around the warer intake. The stockpiles mny be concenrmres. (Phoro 8 -X(fJ7 A, Barnard-Srockbridge 
Collection, University of Idaho Library.) 

ception, pass over or by dams, and enter the lower 
reaches of the Coeur d'Alene River more quickly 
and travel further than the coarser jig and table tail­
ings.20 

Heavy spring runoff in May, 1917 breached the 
tailings dams at the town of Osburn and at Canyon 
Creek, flooding the town of Kellogg. These dams 
were not repaired because they were already filled 
when breached. Although it survived the floods, the 
Pine Creek Dam was also nearly full. In 1919, in Po­
lack vs Bunl<er Hill, some $3,500 in damages were 
awarded to the plaintiff for the negligence of the de­
fendant in releasing slimes and not maintaining the 
Pine Creek Datn. Polack was among a minority of 
landowners who had not sold a pollution easement. 
As more and more mills converted to flotation, the 
silt load in the Coeur d'Alene River increased. By 

the early 1920s, a large plume of slimes extended 
into Lake Coeur d'Alene from the mouth of the 
Coeur d'Alene River.21 

Large corporations were not the only miners 
caught up in railings litigation. In 1920, Big Creek 
Mining Co., Ltd . started its new mill, discharging 
tailings into Big Creek just above the intake for the 
town of Kellogg's municipal water supply. The city 
and the local water company quickly sued and ob­
tained the first injunction ever granted in the min­
ing region against the discharge of tailings into a 
river. With only 34 employees and processing at 
most 75 short tons per day, the company could not 
win a cost-benefit argument against a municipal wa­
ter supply. The company ceased operations for a few 
months, during which time it built a tailings flume 
to bypass Kellogg's water intake, discharging its tail-
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ings further downstreamY 
Discharge of slimes into rivers could only be pre­

vented by using large settling ponds. The first of 
these was built by Bunker Hill in 1928 within. a large 
impoundment built from old jig tailings at what is 
now known as the Central Impoundment Area. 
Once this pond was in commission, Bunker Hill 
ceased discharging any of its tailings into the South 
Fork of the Coeur d'Alene River. Another settling 
pond was built at the junction of T ributary and Ea­
gle Creeks to handle tailings from the newly devel­
oped Jack Waite Mine. Complaints from the Forest 
Service and local landowners had forced the com­
pany to suspend its milling operations and river dis­
posal of tailings on 1 July 1930 and to undertake cor­
rective measures. 21 

Casner describes in detail a campaign started by 
John Knox Coe, city editor of the Coeur d'Alene 
Press, to have additional settling ponds built in order 

to put an end to railings discharges into the river. 
The issue became polit·ical, pitting Kootenai County 
Republicans against pro-mining Shoshone County 
Detnocrats. Progressive Republicans sought legisla­
tion banning river disposal of tailings, but the State 
Legislature responded by creating the Coeur d'Alene 
River and Lake Commission to study and report on 
the issue. A series of public meetings yielded much 
contradictory anecdor:al evidence, some of which 
was readily impugned. With a pressing need for reli­
able scientific information, the commission obtained 
the cooperation of sev1eral federal scientific agencies 
in its investigations.H 

While the Federal Bureau of Fisheries, the Bu­
reau of Mines, and the Army Corps of Engineers 
conducted their investigations, mine owners in­
stalled a dredge near Cataldo, at slack water fifteen 
miles below the mining region, to excavate fine tail­
ings from the river andl pump them to a storage area 

Mill of rhe Jack Waire Mining Co., Triburary Creek, Eagle, Mining District, Coeur d'Alene mining region,llbour 1932. This WllS one 
of the first mills in the region to store rail ings in a settling pond (not shown). (Photo 8 -X984. Barn:nrci-Stockhridge Collection, Uni­
versity of Idaho Libmry.) 
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in swampy ground at Mission Flats. Dredging opera­
tions began in july, 1932, and continued until 1968, 
when newly-constructed settling ponds at the sur­
viving mines made them redundant. Mine owners 
had also considered a proposal to pipe tailings to the 
impoundment at Mission Flats, but this idea was re­
jected as both too costly and unnecessary.25 

In 1932, the several federal scientific agenc ies 
involved completed their reports. Physical damage 
by tailings was obvious and well docurnented . Dam­
age w wildlife and threats to public health were ex­
amined by regional sampling and experiments. The 
reports concluclecl that the dredging operations 
helped to some extent, that total exclusion of tail­
ings from the Coeur d'Alene River was required , and 
that a system of settling ponds \-vould be effectivt: in 
treating the water released into the river. 26 

The Coeur d'Alene River and Lake Commission 

accepted these recommendations, commended mine 
owners for their dredging operations, and made a 
majority recommendation to the state legislature 
that tailings discharge into settling ponds be man­
dated. A minority report held that this rt:commen­
dation was unnecessary, would be too costly to im­
plement, and violated the miners' right to pollute. 
A lthough the last a llegation should have been read­
ily dismissed, imposing such a great cost on northern 
Idaho's largest employers at the bottom of the Great 
Depression wa<; unpalatable and the legislature diu 
nothing. 

In a 1939 case from outside the Coeur d 'Alene 
mining region, the Idaho Supreme Court reaffirmed 
its previous Jecisions. The justices found that "the 
constitutional provision that in organized mining 
districts those using water for mining purposes or 
milling purposes connected with mining shall have 

Dredge builr f! nd opera red by rhe M ine Owners' Associat ion ar Mission Flars, jusr below the Coeur d'Alene mining region on the 
Coeur d'Alene River, about 1935. T he dredge operated until 1968. (Photo 8 -Xl01613, Barnard-Stockbridge Collecrion, Universiry of 
Idaho Libmry.) 
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preference over those using the water for manufac­
turing or agricultural purposes does not authorize 
parties engaged in mining to fill up the natura l chan­
nel of a public stream to the injury of another user of 
the stream." The court further concluded that "while: 
a proper usc of the water of a stream for mining pur­
poses necessarily contaminates the water to some 
extent, such contamination or deterioration of the 
quality of the water cannot be carried to a degree 
inflicting substantial injury upon anorhcr user of the 
waters of the stream." T hese decisions meant that 
those mining companies still using river disposal of 
ta iling were legally vulnerable, but no one rose to 
challenge thcm.27 

Regulation 

In 1948, the U.S. Congress passed the Water 
Pollution Control Act, which required that each 
state establish a water pollution control authority. In 
Idaho, that authority was given to the state's Depart­
ment of Public Health . The act a lso tnandated re­
gional studies of \Vater quality, in compliance with 
which the Army Corps of Engineers released a report 
on the Columbia River Basin in 1951. This report 
identified the pollution by mining wastes of Lake 
Coeur d'Alene and the Coeur d'Alene River as the 
n1ost significant water pollu tion problem in the ba­
sin. The Corps recommended that a solution be 
found and that the mining companies be required to 
implement it.28 

The Dayrock Mine adopted a partial solution in 
1949, when the company implemented the first 
sand-fill system in the region, using the sand frac­
tion of its mill ta ilings. An earlier form of cut-and­
fill mining, using waste rock as fi ll , had long been a 
method of choice in the region. Using sand fill had 
many practical and cost advantages and the idea was 
adopted by most other mines in the area from 1954 
to 196 1. The original sand- fill method placed about 
half of the ta ilings produced back in the mine. With 
half of the usual tailings remaining to be disposed, 
constructing settling ponds in the confined spaces 
available in the region became more realistic. 29 

Political pressure to solve the problem of tailings 
and raw sewage d isposal into the Coeur d'Alene 

River resum.ed in 1960 with the formation of the 
Coeur d'Alene Lake A nti- Pollution Committee. ln 
time, rhe Idaho Department of Public Health also 
approached the mining companies and local munici­
palities on these issues. Mining companies, the Bun­
ker Hill in particular, responded positively. By 1967 
they had built modern tailings impoundments and 
settling ponds at several places in the mining region 
to serve all of the remaining mines. Local voters 
were less cooperative, rejecting a proposal to issue 
bonds to finance a regional sewer district. With raw 
sewage still entering the river, the Coeur d'Alene 
Lake Property Owners' Association appealed to the 
Idaho Department of Public Health to ask the min­
ing companies to continue discharging tailings into 
the river, since the tailings would destroy bacteria 
from the sewage. This appeal was denied, and in 
1968 all mills in the Coeur d'Alene mining region 
permanently ceased river disposal of tailings. The 
Idaho Department of Public Health began posting 
signs along the South Fork warning of sewage con­
tamination. These signs were removed by unknown 
persons, to \vhich the department responded by re­
sorting to billboards and threatening legal action. lCI 

Finally, in 1969, the Idaho Department of Public 
Health secured a promise from the mining compa­
nies to join the regional sewer district and bear sixty 
percent of its costs. This made assuming the remain­
ing costs palatable to the area's voters. It took sev­
eral years to build the necessary infrastructure, but 
by 1972 disposal of sewage and tailings had ceased 
everywhere along the Coeur d'A lene River. In 1969, 
the State Board of Health awarded area mining com­
panies a c itation for their persistence in meeting 
Idaho water quality standards. The citation notes 
that these voluntary efforts, costing over a million 
dollars, set a valuable example for other Idah o indus­
tries.l1 

Clean Water Act and Supe1fund 

For over e ighty years, tailings issues were settled 
within a familiar framework of cotmnon law, local 
politics, and a cooperation among stakeholders fos­
tered by the State of Idaho. Mining companies 
sought to minimize both costs and exposure to liabil-
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Morning Mill on rhe Sourh Fork of rhe Coeur d'Alene River ne<~r l\4u ll <~n, 1904 (by F.L. R<~nsomc) and 1951 (by R.E. Wall<~ce) . In 
1904, the river channel WilS choked with <.:ourse jig tailings. In 1951, long after all of the mills had converted co flotation, nll t ailings 
hilvc been Wilshed fimher downsrreilm. (U.S. Geologic<~ I Survey Photographic Collection, Denver, Colorado). 
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ity, acting forcefully in the legal and poli tical arenas 
to ensure a favorable weighing of the benefits and 
costs of their milling operations to the region. Al l of 
this d1anged with direct federal regulation of water 
pollution and federal management of the remedia­
tion of contaminated industrial sites. 

Amendments to the Water Pollution Control 
Act (also known as the Clean Water Act) in 1972, 
gave the Environmental Protection Agency (EPA) 
the authority to set limits on the discharge of water 
pollutants. Two years later, the EPA set limits on 
discharges of lead, zinc, cadmium, and other metals 
into the Coeur d'Alene River. To meet these limits, 
mines began to treat effluent from their settling 
ponds. EPA regulations ended the use of the Coeur 
d'Alene River for disposal of toxic wastes. What re­
mained to be determined \>vas how to manage exist­
ing contamination resulting from the recently aban­
doned river disposal of tailings. ll 

A report released by the Federal Public Health 
Service in 1974 showed dangerous levels of lead in 
the blooJ of children living in the town of Kellogg 
adjacent to the Bunker Hill Smelter. While this re­
port recommended immediate action, little was done 
until after the passage of the Comprehensive Envi­
ronmental Response, Compensation, and Liability 
Act of 1980 (CERCLA), better known as the Super­
fund. Concern over the levels of lead in the blcxxl of 
children contributed to EPA's declaration of the 
Bunker Hill Supetfund Site in 1983. This site cov­
ered the 54-square- kilometer area impacted by air­
borne pollution from the Bunker Hill Smelter. ll 

A lesser- known provision of CERC LA is the au­
thority it grants governments to recover damages for 
injuries to publicly-owned natural resources. Under 
this law, trusteeship of Idaho's public resources re­
sides with the State of Idaho. In 1984, the state filed 
a Natural Resources Damage (NRD) lawsuit for $50 
million against the surviving mining companies in 
the Coeur d'Alene mining region. Two years later, 
the state settled with the area's mining companies, 
which agreed to pay $4.5 million into a Silver Valley 
Natural Resources Trust Fund to finance cleanup 
efforts. In return, the State of Idaho relinquished any 
future natural resource damage claims against the 
companies. H 

Meanwhile, the EPA continued studies and plan­
ning for remediation of the Bunker Hill Supetf.und 
S ite. A "fast track" cleanup plan began in 1986, fol­
lowed by comple tion of a Remedial Investigation 
and Feasibility Study Work Plan in January, 1987. In 
1989, EPA ordered the "immediate" cleanup of haz­
ardous materials at the Bunker Hill smelter complex 
and central impoundment area. The Bunker Hill 
Mining Company declared bankruptcy in January, 
1991, leaving the other surviving mining companies 
and taxpayers to pick up the tab. Those companies, 
the EPA, and the State of Idaho completed an 
agreement to share the cleanup costs in 1994. 15 

O n July 31, 1991, rhe Coeur d'Alene Indian 
Tribe fi led suit in U.S. District Court seeking a de­
claratory judgment that the Tribe had five years to 
fi le natural resource damage cla ims against the sur­
viving mining companies. The defendants chal­
lenged the Tribe's ownership of natural resources 
and its standing as trustee for those resources, assert­
ing that all natural resource damage cla ims had been 
settled in the 1986 agreement with the true trustee, 
the State of Idaho. O ne company, the Coeur 
d'Alene Mines Corp., settled out of court with the 
tribe in 1992. In March of 1996, the U.S. Depart­
ment of Justice (DOJ) filed another NRD lawsuit on 
behalf of the Departments of Interior and Agricul­
ture and the EPA. The government sought a decla­
ration that the defendant mining companies were 
jointly and severally liable for the restoration of the 
Coeur d'Alene's damaged resources, at a cost then 
estimated to be from $500 million to $1 billion. In 
May of that year, the defendants counter sued, alleg­
ing federal involvement in the production and dis­
posal of tailings. In October, the Justice Depart­
ment's lawsuit was consolidated with the previous 
NRD lawsui t brought by the Coeur d'Alene Indian 
Tribe.l6 

In an action parallel to the NRD lawsuit, the 
EPA renewed Supetfund investigations in the region 
with the goal of a basin-wide cleanup. The agency 
ordered the surviving mining companies to hand 
over, by July of 1997, a ll relevant records dating 
back to 1880. In March of 1997, the defendants filed 
a motion for a partial summary judgment on the is­
sue of trusteeship, a lleging that the federal govern-
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mcnt has no authority to sue for damages to natural 
resources it docs not own. That motion is still pend­
ing. In March 1998, the EPA started a Remedial In­
vestigation and Feasibility Study to assist in develop­
ing a comprehensive remediation plan. Late in 1998, 
U.S. District Court Judge Edward Lodge ruled that 
U.S. attorneys must establish the extent of mining­
related damage in the Coeur d'Alene River Basin in 
court, rather than requiring the court to rely upon a 
determination made by EPA. He later ruled that the 
natural resource damage claims must be confined to 

the original Bunker Hill Supetfund Site, based on 
the technicality that EPA failed to expand the 
Superfund site prior to the Justice Department's ini­
tiation of its NRD lawsuit. This last decision was 
overturned on appeal, but it may yet reach the U.S. 
Supreme Court. l7 

Much public sentiment in northern Idaho is 
strongly opposed to expanding the limits of the Bun­
ker Hill Supetfund Site. The state of Idaho has 
pushed hard to reach an out-of-court settlement to 
the NRD lawsuits, and to put future cleanup plan­
ning and activity under state control. To press its 
case, in early 1999 the state presented its own 
twenty-year plan to clean up historic mining pollu­
tion in the Coeur d'Alene River Basin. In December 
of that year, the EPA gave the state six months to 
broker a settlement with the mining companies that 
would pay remediation costs. Failing that, the EPA 
would go ahead with its plans to designate a large 
part of Idaho a Superfund site. 

In May of 2000, the EPA granted the state a 
one-month extension, and at tl•e last moment Idaho 
Governor Dirk Kempthorne announced an agree-

The lower Coeur d'Alene River as it is today. Effects of railings deposition on plants and animnls ;~re not immediMely obvious. 
Overbank sediments on the bank from which this photograph was taken in 1997 assay 0.4 to 0.7 percent lead (Arthur Bookstrom, 
U.S. Geological Survey, 2000, oral communication). Photo by the author. 
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ment whereby the survtvmg companies will pay 
$2 50 million over twenty years. A I though this 
amount is considerably less than some estimates of 
the eventual cleanup costs, it is the most that the 
companies-some of them in perilous economic cir­
cumstances-claim that they can possibly afford. 
Representatives of the Coeur d'Alene Indian Tribe 
have expressed cautious approval, noting that they 
never intended that the surviving mining companies 
be required to pay a ll of the remediation costs. The 
EPA had not made its opinion of the agreement 
known by the time of this writing, and was proceed­
ing with its intention to designate an expanded 
Supetfund site. ;s 

Condusion 

The history of tailings disposal in the Coeur 
d'Alene River Basin is a dassic study in how society 
handles what economists call externalities. External­
ities are costs which persons impose on others 
through activities which may be legal and otherwise 
desirable. The basic legal problem of externalities is 
summarized by another authority on mining law, 
Wilson 1. Snyder: 

So, as a rule, every one must so enjoy his own 
property as not to offend his neighbor's equal 
right to enjoy h is own unmolested. But this 
rule cannot be enforced, in its strict letter, 
without impeding rightful progress, without 
hindering industrial emerprise. Hence, minor 
individual interest is sometimes made to yield 
to a larger and paramount good. To deny this 
principle would be to withhold from the 
world the inestimable_ benefits of discovery 
and progress in all great enterprises of life. 
The rough outlines of natural right or natural 
liberty must submit to the chisel of the ma­
son, that it [sic] may e:ntcr symmetrically into 
the social structure. l9 

Common law allows injured parties to seck re­
dress through tort law, the kind of lawsuits largely 
derided today as wasteful., more lucrative to lawyers 
than productive for society. In the era before com-

prehensive federal environmental regulation, state 
and federa l courts balanced tl1e rights of claimants 
and defendants so as to not cause more harm than 
good to the general welfare through the usc of in­
junctions. Hence the preference for damage awards 
rather than injunctions in the resolution of litiga­
tions over the Coeur d'Alene mining rcgion.40 

The call to supercede tort law with government 
regulation began as early as 1929 in northern Idaho. 
To an economist, the actual exercise of tort law 
seems efficient. Mining companies were forced to 

bear the fu ll cost of their tailings disposal methods 
by paying court-awarded damages, purchasing land 
and pollution easements, bui lding dams and dikes, 
and undertaking other costly measures. Facing these 
costs, conventional environmental economic theory 
pred icts that the firms will correctly balance benefits 
and costs of mitigation measures from a social point 
of view. In retrospect, we can sec that some costs, 
such as those for future remediation, could not lbe 
foreseen, and \Ve may legitimately ask if tort law 
would have provided any mechanism for recovering 
those future external costs from the companies, h:ad 
they been known. It is possible that had they knovvn 
these future costs, mining companies would have 
found the expense of settling ponds justified .41 

Injured parties are not easily mollified by eco­
nomically efficient solutions that leave them with 
costs even after compensation. Politics provides a 
way around the courts and their cost- benefit consid­
erations. The appeal of regulation is that non­
economic solutions can be mandated. The economic 
theory of environmental regulation does rest on jUls­
tifications of efficiency, chiefly the "polluter pays" 
principle. But it must be understood that this princi­
ple, as articulated in CERCLA and other environ­
mental legislation, differs from an economist's uu1-
derstanding of proper restitution in such cases.42 

In environmental economics, the polluter pays 
principle asserts that polluters should face the full 
cost to society of their pollution at the exact mo­
ment they pollute. Under CERCLA, the polluter or 
its legal descendant pays well after the fact, th1us 
many of the efficiency-inducing incentives of the 
principle, and even its deterrent value, are lost. 
Members of the Mine Owners' Association in 191 0 
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or 1929 had no idea that the ir corporate descendants 
would be liable for costs they could never imagine. 
Even had they known, they might not have cared 
about things which would not happen until long af­
ter that generation of managers and stockholders 
l1ad passed from the scene. It should come as no sur­
prise that the main incentive CERCLA provides 
past polluters is to seek any means to minimize, 
avoid, and delay liability. These tendencies are rein­
forced when polluters are held jointly and severally 
liable, particularly when they arc required to assume 
liability for pollution caused by companies and per­
sons which no longer exist. 

In the face of its ethically troubling aspects, the 
ch ief argument fo r CERCLA is that it works. Under 

tort law, courts were concerned with balancing 
long- standing principles of justice with the costs and 
benefits of alternative remedies. Under CERCLA, 
following procedure is the goal, with procedure de­
fined legislatively almost entirely on grounds of ex­
pediency. Thus, although some Coeur d'Alene min­
ing firms, particularly the Bunker Hill, took active 
steps to minimize their liability and cooperated with 
public efforts to mitigate current and past pollution, 
none of that could prepare them for a major change 
in the rules of the game. The Superfund system 
helped bankrupt the Bunker Hill, and may yet do so 
to other surviving mining companies in the Coeur 
d'Alene and clscwhcre.41 
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